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Appellee now contends that the claim is covered by the policy and that even if the policy did not

cover the accident, it covers the claim made by appellant. This was not made in the briefs or in the
court below, nor was it mentioned in the notice of appeal. 11 It is, of course, well established that
ordinarily a question raised for the first time on appeal will not be considered by the appellate
court. But this rule has no application where the intention of the parties or the character of the
claim is not clear, where the appellant has made an objection to the course pursued by his
opponent, and where the correct construction of the insurance contract was urged in the court
below and that question was fairly presented to the appellate court for decision. Mullins v.
Anderson, 82 U.S.App.D.C. 168, 163 F.2d 323. 12 Petitioner requested a hearing in the court below,
urging that the accident was not covered by the policy. In answer to this the petitioner contends
that this question was not in issue, and that when the petitioner was taxed with costs in the court
below, no mention was made of the alleged error on the part of the District Court in not granting a
hearing. We find no point in these arguments. The question was presented and was fully considered
in the court below. Under these circumstances, the appellant did not waive the question. We have
examined the entire record and it appears that this was a proper and an important issue. 13 The
contention of the appellee that the insurance policy covers this claim is foreclosed by the express
terms of the contract. The policy states that it does not cover ‘damage sustained by the assured
while using the automobile in the course of employment (as) an automobile * * *.' And the policy
was issued after the death of Boucher, his employee. We
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